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~ lack certainly the certainty of proof

Supreme Oourt, Hawaiian Islands.

D. M. Crowrey vs. Hawamax Ga-
zetre Comeany, LinnTep.
Mz. Jusric: MeCoLey

Jaroary 30, 1891.

Presinixe.

CHARGE OF THE COURT.

Tae Ooorr: There is no doabt,
ﬁﬂﬂmm of the jury, that a ease of
is description shou!d be tried care
fﬂ, eonscientionsly and judiei-
ously; judiciously and strietly ac-
cording to the facts of the case here
and to the law relating to libel suits.
And it goes without saying to yon
gontlemen of the jury, that no poli-
tical prejudice or bias that yon may
have towards the Reform Party or
other party which opposed the Re-
form Party, if those were the two
108 of the ecountry, or towards
the Mechanic’s Union or the Hui Ka-
lsiaina, shounld in this action, the
controversy between individuals,
have any weight whatever.

There are two methods of redress-
ing injuries which one is supposed
to reeeive by publications in & news-
paper which aromse angry feelings
angoare supposed to infliet injory;
one by personal castigation, personal
assault somstimes proceeding to the
last degree of assassination; tbe
other, is by recourse to the eoarts of
law, I need not say that the last is
the proper way, and that when suils
are brought, as 1 may say, conscien-
tiously into courts of law, they are
to be very carefully counsidered.

This complaint I ruled in the be-
ginning of the case, or soon after the
beginning, at the eclose of the plain-
tiff’s case, you will find to be of and
concerning this plaintiff, D. M
Crowley. I think soy other ruling
than that would be considered by
you to be extremaely technical and
throwing him out of Court without
an opportunity to try his case. Itis
in three braunches, the first charging
that Mr. Crowley who has been
shown to be D. M. Crowley, ** was
engaged in the upholstering busi
ness 10 this city a few years since iu
partnership with Mr. Hustie, The
firm became involved and made an
sssignment for the benefit of its

Mr. Atherton has testified, I under-
stood, according to that list which
was produced bere that thesearticles
bad been included in it and then
Taken away from the goods; that is
for your coonsideration, whether it is
so proved; that the goods were on
the list and then abstracted; that a
few days later Mr. Crowley and his
partner had a falling out, that I have
po donlbt that has been proved, and
the partner guve information. No
matter whio gave information in this
case, the nln
you in his case. Than 1o Colise
quence of the uformatiou Mr. Alber
ton made some search there with
some others and they were found
there:; that Mr. Crowley then admit
ted that it was firm property bat
claimed that he had “ forgotten all
about it.” There is a broad conflict,
and it 18 for you to be satisfied from
all the testimony and all the ciremmn-
stances that Mr. Crowley did admit
having dome it, baving secreted the
goods. So that upon this firss item
of the complaint you would find a
verdict for damages for the plaintiff
if it is not proved satisfaetorily to
your minds that it is true, and further
that if troe the publication was
withoul malice, and in regard fo
that a proof of want of malice
would go in conpection with the
trath of it to relieve the defendant
from damages altogether. It would
further go, if it didn’t do that, to a
mitigation of damages. Of course
publication would bave a different
application under one state of cur-
cumstances as to malice and & differ
ent ope under another. 1t says un-
der our statute, and 1t is the statute
relating to criminal prosecutious for
libal. which this is not, that: “Io
every proseention for writing or pub-
lishing a libel, the defendant may
give in evidence in bis defence upon
the trial the wath of the matter con-
tained in the publication charged to
be libalous; provided, bowever, that
such evideuce shall not be deemed a
justification, wunless it shall be
furtber made to appear on the trisl
that the matter was pnblished with
motives and for jostifiable
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ends.”

Coming to the second part of the
complaint, that, * After this little
episode Mr. Crowley tock fo stump
ing the country in the interest of
temperapce reform under the aus-

creditors. A day or two before the
assignment Mr. Crowley and his
partner sewed up a lot of valuable

furniture covering, fringes, etc., I
bagging and it was hidden in ah up
stairs back room munder Crowley's
bed. A list of the firm’s property

was then delivered to the assignee, |

omitting the secreted g('.-uti:k- A few
days later Mr. Crowley and his part-
ner had a falling out and the part-
per gave information which led to
the discovery of the goods. Mr.
Crowley then admitied it was firm
property, but claimed that he had
‘forgotten all sbout it.”"

It is not contended by the defen-
dant that these words ara not libel-
lons per se; that is, in themselves,
and therefore it is not necessary to
claim special damage for having
published them. An injury is pre-
sumed withont an allegation that the
plaintiff was injured in his credit,
his business, bis character, his feel
ings or iu any way that would do
him a moaey Jamage, or & damage
which shorld be compensated by
money. Then comes the questionof
justification

If the stalements here were trne
and published not maliciously,I think
that it is noderstood here, what ma
liciously means, seeking ont even
true ineidents in the private lives of
private men wmight be maliciously
published. Du. 1t is claimed bere
that it is not maliciously done, Mr.
Crowley being a mnn before the pab
lic and this occarrirg in a political
campaign and this paper being the
organ of the party upposed to Mr.
Crowley. Is it true? It requires
proof, and I charge you that it re-
quires satisfactory proof thatit was
trae. 1 will not quite say that'it re-

nires proof that would conviet

Jrowley of the crime of as I may say,
embezzling his own goods, embez-
zling goods that had been delivered
to the assignee in a way by that list,
for on & trial for the erime reasonable
doubt and many other things come
in to acquita person so charged, but
it must be satisfactory proof to yon
that it was trne. Then it being prov-
ed to you to be true and published
without malice, no damages counld be
given as to this statement. I will
merely call your attention to the dif-
ferent parts of it again: “The firm
became involved and made an assign-
ment for the benefit of its creditors
and that Mr. Crowley and his
parfner sewed up a lot of
valaable furniture covering, fringes,
ete..in  bagging.”  Whether it
is proved that Mr. Crowley did
that along with Hastie who is not on
trial here in apy way makes no dif-
ference. “That it was hidden in an
upstairs back room under Crowley’s
bed.” Of course the gist of the of-
fense is not that ivwas Crowley'’s
bed, but it would be & very strong
circumstance if it had been Crow-
Jey’s bedroom and under his bed to
bring it home to him. There is evi-
dence before you 85 to whether it was
Crowley's room at all. On the other
hand, there is testimony, and it is
testimony in defense by the plaintiff
in rebuttal of Mr. Cavanangh as to
the way it was deposited there by
the other partner. Then the next
ibem is that a list of the firm's prop-

was delivered to the assignee,
omntting the secreted goods. The |
_tmt.h::f that you have heard. The
list has not been and cannot be pro-
dnced and that is nothing to charge
Mr. Atherton or to imply that he bas
withheld & paper. It is an old tran-
1 ion, very old transsetion, done
80 far as the business ; of it
econoerned with the creditors and
might not be produced, so that you

which the paper would afford itself.

])"ir‘n:_i of W. C. (.l‘. .L-. Tins pﬁ“ﬁl
ipon his tastes after awhile and he
| proceeded to organize a troup of na
| tive bula girlsat K shala. He thought
that the show would ‘ take' better
if the girls were dressed in silk tights
and opera boots. He accordingly
ordered them through a Honoluln
merchant, but as his eredit was not
sufficient to get them, bhe indaced a
Kohala friend to guarantee payment,
Meanwhile ‘Hawaniian Opera’ did not
pay the dividends expeeted of it. The
tights came, Mr. Crowley left his
friend in the lureb and the friend
had to pay for them. That {riend
has very ‘sober recollection’of the
event.”

As to the eharge that the plaintiff
in this ease proceedad to orgunize a
troupe of pative hala girls aud to get
tights for them and so on, that is not
in itself libellous per se, there woald
have to be & special allegation of
damages. I will illustrate: It might
not injure him in the upholstering
business, might not injore 8 man to
have been engaged in the show busig,
ness, even in a low class show basi-
ness. The point is that he does not
allege specially that it did injure him
in his business, and unless there is
an allegation of that kind he could
not recover. It would nndoubtedly
njare very much the character we
will say of any minister of religion
and of many other persons in society
and in professions; I think it would
injure a lawyer as well; it wonld in
jure a judge to have it said that he
had been in some low show basiness,
or a show business we will say, bnl a
person in alleging such a libel wounld
have to set forth his ivjury, and
allege, for instance, that it had pre
vented him from getting employment
in his profession, or cansed his dis-
charge from his situation. Bul there
is no allegation in this complaint
that the plaintiff has been injured in
his business by it being published of
him that bhe had organized or at-
tempted to organize a hnla troup.

The latter part of the charge, how-
ever, is libellons por #¢, because it
makes a charge against his eredit,
and if it injored the credit of a
tradesman, I take it for graoted that
it is not to be controverted that Mr.
Crowley is a tradesman, a man doing
business to some extent upon credit,
at all events that injury to his eredit
would be an injury to him, so it is
not necessary to set that forth here.
And it is said, that Mr. Crowley left
his friend in the lorch and that his
friend had to pay for him. It also
said, that his eredit was not suffici
ent and he induced the Kohala
friend to make the payment. That
part would be libellons, the other
part is not: that is, there is mo
special damage alleged for it.

The third article relating to bis
interviews with Mr. Thd¥ston, the
Minister of the Iaterior, is: * Mr.
Crowley being a prominent leader
of the Mechanic’s Union, went to a
member of the Reformm Party and
stated that it wounld be easy to break
:g the Union,” and so on, and treat-

for a bribe or a purchase for a
thousand dollars, a purchase of his
honor or integrity, but I take it that
it does go te his credit financially in
uey business in which he might be
engaged, in his business as a trades-
man, 8 mechanie, working and deal
ing, buyicg and selling stoek, and
unless this should appear to your
minds to be true and published with

be a8

a good purpose he would be entitled :
tod for : ubl!t:aﬁ.c" on of | C
the third article. % ﬂ #
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Now, if you sh find that H:ﬁ
things which I ha¥e stated to

libellons per se are mot true, or pub-
lished with no good end or molive,
yon wounld have to consider the
amount of damages: that is a matter
that rests very much with the jury.
Yon are not o be carried away with
sentimental considerations, you are
to consider so far as ible what
would be fair damages if you should
find sucb. 1 may say that the
amonnt uamed or elaimed is no guide
whatever to the amount that you
should award beyond this, that yom
cannot give in excess of it, for a per-
son bringing a suit could put in

what he pleases to ask for; Mr. |-

Crowley could bave put in fifty
thousand or & hnndred thousand
dollars. There is mo proportion
pecessary: that is to say,the claim
for fifty thousand does not entitle
elaimant to fifty thousand or a quar-
ter of it.

Mr.Crowley’s ri%hts are Lo be care-
fully regarded, as stated to you in
the beginning, and yon are to con-
sider any other principles which I
bave laid down. hether he is en-
titled to damages and if so, in what
amount. The amount, as I have
said, can range from the lowest
amount which you please to ?'m
plaintiff to the amount claimed. You
are to bear 1n mind throughout that
if yon should find that these libellous
matters are not true, how far there is
a justification or rather,a mitigation
by the form of publication.

Mr. Hatch offering & correction as
the statement of Mr. Atherton’s
testimony, the Court said it wounld
leave it to the jury to remember what
Mr. Atherton said. Mr. Crowley’s
list had not been produced. The list
in evidence was that made by Mr.
Atherton, with an addition of the
goods found in the bedroom.
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Sapreme Court, Iiawaiia.n Islands,

Jaxvary Term, 1891

Ix e MarreEr or W.O. Acm, ax
ArtoRNEY AT Law.

M'CULLY, BICKERTON AXD
DOLE, J. J.

JUnp, C. 7.,

QPINION OF THE COURT PER JUDD, C. .

During the trial of a cause in this
Court at the Jupuary Term, 1891, a
witness gave some evidence alleging
misconduet on the part of W. C.
Achi, Esq.,an attorney of this Court.
He was notiied orally by ghe presid-
ing Jastice to appear on the last day
of the Term and answer the charges
made by the witness. as shown by
the minutes of the evidence taken.

Mr. Achi appeared, and his coun-
sel moved the Court for a more spe
cific charge.

We are of opinion that this motion
shonld be granted. 'The statute no-
der which the Conrt is empowered to
admit persons to practice, preseribes
also that, * practitioners shall be
summarily amenable to the Ceurts of
record, and may be fined, imprisoned
or dismissed from the roll of practi-
tioners, for satisfactory canse, upon
complaint of ies aggrieved hy
their mulpractice, or for non an
ment of moneys collected by them
for private parties or for any deceit,
or other gross misconduct.” Comp.
Laws, p. 312.

In the case before us the alleged
misconduet was not committed in
open Court,nor is there before us
any formal complaint by & party ag-
grieved thereby.

It is not essential to the adminis-
tration of the diseiplinary power of
the Court over its licensed practi-
tioners that a formal complaint be
made in every case by a party ag-
grieved. The matter may come to
the notice of the Court in the pro-
gress of a trial. Ordiparily the
Court would call the attention of the
Attorney-General to the matter and
request that charges be preferred,
which being done a Rule to show
cause would issne. But where the
Court has heard & case based uion
misconduct of an attorney and bus
passed upon the facts, an order to
show cause based upon the decres
counld issue, without the intervention
of the Attorney-General.  In the
matter of Geo. W. Wool, 36 Mich. 300.

The attorney is entitled to have
the proofs sustaining the alleged
misconduct presented and be afford-
ed an opportunity of meeting them.
The principles laid down in the mat-
ter of Eldridge, 82 N. T. 161, and
matier of H. Boluss, 28 Mich. 507
matter of* Mils, 1 Mich 393, are am-
ple authority for this practice, and
it accords with the precedents in

this Court.

The facts u which the alleged
misconduet is not baving been
an issue in a case passed upon by
the Coart and not occurring in
presence of the Court, the Court re-

?m the Acl:orney General ‘t{: pre-
er specific charges inst the at-
torney, upon which 8 Rule to show

cause issue.
L. A. Thorston for the motion.
l:l.onolu_lu. February 6, 1891.

Abstract of Titles,

Mr. Heory E. Cooper, who arrived
by the Australia, is here to work

torneys and business men in general.-
l{r.(}ooparil_nt ;n'eaantenmadm
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Maria Gomaz Da Sinva vs. Joaquin
Gomaz Da Sinva.

PETITION POR SEPARATION,

ON APPEAL FROM MR. JUSTICE M CULLY.

JUDD, O. J., M'CULLY, BICKERTON AND
DOLE, J. J.

-

OPINION OF THE COURT BY BICKER-
TON, J.

The petition in this case sets out
that the parties were married in
Honoluln in December, 1889. That
differences began to arizse between
them about one week after the mar-
riage. That the respondent since
the said marri has excessively
and habitually ill-treated the peti-
tioper and genorallz her
and driven her from their house, and
in consequence thereof she has on
several occasions been forced to seek
ghelter and protection from her
friends and relations. . That the

titioner has suffered mueh abuse

om the parents of the respondent
in his presence. That respondent
refuses and neglects to provide the
petitioner with the necessaries of
life and that she has no means to
employ counsel and to pay costs.

The petition prays that a deeres
from bed and board be granted her,
and that she be allowed five dollars
per week alimony aud seventy-five
dollars for counsel fees, costs and
expenses of proceedings.

he answer of the respondent ad-
mits the marriage and denies all the
allegations in tie petition, and al-
leges that petitiover left respondent
and went to reside with her parents,
with her and their own free will and
consent. Aund further, that respon-
dent is without money, property or
means to support himself or his wife
or both; that be has been and is en-
gaged in learning a trade, but with-
out wages; that he and his wife
have beretofore been supported by
his parents, brothers and family,
and that he is nnable otherwise to
provide for his wife and himself;
that he is unable to pay aoy costs of
Court or counsel fees, and prays that
the petition be dismissed.

This matter came on for hearing
before Mr. Justice McCally in May,
June and July, 1890, and on August
2d the petition was dismissed, and
the case now comes here on a8 gen
eral appeal.

A separation from bed and board
may be decreed for the following
causes:

“1. For excessive and habitual ill-
treatment of the one party by the
other;

“2 For habitnal drnukenness of
either party;

“3. For refueal or neglect of the
busband to provide his wife with the
necessaries of life” Comp. Laws
See. 1336, p. 440. i

The petitioner relies on the first
and third causes, and as they are de-
nied by the respondent the burden
of proof is on her, (the petitioner).

“In asuit bronght for a separa-
tion, the defendant ehall be permit-
ted to prove in justification the ill-
conduet of the complainant, and on
establishing such defense to the
satisfaction of the Court, the suit
may be dismissed.”

Comp. Laws, See. 1337, p. 440.

From the evidence we find &t the
time of the marriage of these
ties the petitioner was nearly eigh-
teen years of age and the respen-
dent abont twenty-one, and although
he had been employed up to Nov-
ember, 1889, he at the time of the
marriage had no employment, or
means, and was dependent on his
family for sapport, and has been so
ever since he being employed learn-
ing a trade without wages. The
petitioner must have known these
circnmstances at the time, and that
the only home he had to take ber to
was that of his parents. It is fair to
presume that she knew this, for
there is no allegation or attempt to
show that she had been deceived by
the respondent; she had acecepte:l
the situation with her eyes open,and
she was bound to submit to it, even
if it was not a pleasant one. She
should not show the independence
and resistance which the evidence
shows she did, for she and her hus-
band were ~both dependent on the
husband’s family. It is nufortunate
that young people will plice them-
solves in such positions, but when
th%do they must abide the results.

. evidence as to the excessive
and babitoal ill-treatment of the pe-
titioner is almost entirely confined
to her own testimony; the other
testimony for the petitioner is very

the | slim and uncertain in its natare and
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Just Received

PER GERMAN BARK CHARLOTTE

PER STEAMERS AND OTHER
LATE ARRIVALS,

&

A Lasge axp CoMPLETE ASSORTMEST OF

DRY GOODS

~BUCH AS—

Prints, Cottons, Sheetings,
Denims, lickings, Regutlas,
Drills, Mosquito Netting,
Curtains, Lawns, Linens;
A fine selection of DRESS GOODS,
Zephyrs. Oxiurds, etc., ete., in
the latest styles;
A splendid line of Flannels; Black and
Colored Merinos and Cashmeres,
Satins, Velvets and Ploshes,
Crape, etc., etc.

HLAACKPELD G0

trated, : For .
uearly half a century this preparation

the stapdard in both hemispheres. a
dally approved by the medical lon, and
was never in grester demand than at g

g i

Or. J. C. AYER & CO., Lowell, Mass., U. S, &
Sold by Drugygists and Medicine Vendors,

FOLLISTER & 0., 109 Fosr Sr

HUNOLULU, : Yo
Sole Agents Hawn. Islands.

13:M-y

Tailors Gonds, a 11 assy” tment

Silesins, Slecve Linings, Stiffiinen,
Italian Cloth. Moleskin, Cordusoy,
Pantstoff, Serge,
Kammgarns Buckskins;
Clothing,

Over and Undershirts, Shawls,
Blankets, Quili=. Towels,

Table Covers, Nupking, Handkerchiefs,
Gloves and Mitts, Hosiery, Hats,
Umbrellas, Rng= and Carpets,
Ribbons, Laces, Fmbroidery,

Jutlery, Jewslry, Perfumery and
Soaps, Yipes, Comb# and Brushes,

FANCY  GOODS,

Buttons, Stutionery and Notions,
Looking (ilasses, Threads,

Tape, Braids. Elastics
Aceordeons and Harmonicas, ete.

Best English and Australian SADDLES

BUOTS and SHOES,

SUGAR BAGS, Rice Bags,
Coal Bags, Burlaps and

Filter Press Cloth, Bail Twine,

Wiapping Twine,
WrapBing Puper,
rinling Paper.
VIENNA FURNITI RE,
Iron Garden Faruitore,
Irou Bedstewds, Iron Meat Safes.

PIANOS, PIANOS,

From C. Bechstein and Ed. Seiler,

Asphaltum®oofing, Roofing Slates,

Fire Bricks, Fire Clay,

Portland Cement, Rock Salt,

Cotton Waste,

Btockhelm and Coal Tar, in drums
and barrels;

Carbolinenm Avenarius, a wood pre-
serving Paint Oil ;

Palm 0il, Cocoannt Oil,

Keg Shooks, 1 BAXTER ENGINE,

1 30-Chamber Filter Press

1 18-Chamber Filter Press, complete;

GROCERIES.

Bloe Mottled Soap. Windsor Soap,
Yellow Soap, Wash Blue,
Cream of Tartar, Carl. Soda,
s mcdampl ncmm’l
INeZAT, ior, »
Hair 0il, E Salts, Iinngei.
Chocolate, Braunkohl, S8auerkohl,
oy e Split
iver Sausages, t Peas,
3 e eate. w&g:i s,
ams, ) il, Pepger
Mustard Condiment, ; !
Whole Bleached Ginger, efe., ete.

MINERAL WATERS:
Harzer Koenigsbhrunnen,
Johannaberger Sauerling.

LIQUORS:

, Port Wine, Sherry,
uwinda. Claret, hiuen,
Brandy, etc.. stc, ;

St. Pauli Beer,

Cham

It s spon the skin, .
us has its specific action, and|

i a1l affections asd injuries of these

Distributing Agents.

A New Cooking
Messrs. mamg:rgqgw
JEWEL GRAND

Sugar Coclers, Galv. Tron Tubs, i :
Sheet Zin, Sheet Lead, m"‘““*‘. they are now offoring for sale. .
in Lead Plates, following few of the merity
Plati:tl:] alv.l Irmu Sheets, 1?. ’Flﬁm b =
arcoal Irons, 1t requires mo Chimney, thers being no
Black Fence Wire; | smoke ta off, | i drad (vﬁ
STEEL RAILS, Fihpils T S it ki e
ts, Spi eel Sleepers, :
Cos! Buskets, Market Baskets, &.matoh the, Bigv s ey
Demijohns and Corks, efc. | w boiled in mmn

$

No of wood or bother about
wmm of we . out coal

and Bavarian Beers.

—A LB

Hawaiian Sugii.r and Rice

s TN, oot £ BEEF,
LARD, Ete., Ete.

D oo el st Andip il
7 e P aarz =
R e N e W S
.A I .‘ h::_-_. _I'-'-II-P‘ . d
'.F{:-IJZ:. - e e | b

£®7or Bale on the Most Liber- |
al Terms and ab Lowsst Prics by | e

HACKFELD & 00, |5
a0

Y=
-
A .
'3 .

el

| Sl
: - 4

B s

Stove!

~




